A Scribe of the Commandant of the Court Overturns a Sentence for Illicit Intercourse
This section of the Book of Submitted Doubtful Cases text has attracted the attention of a number of scholars because of its remarkable subject matter and apparent conclusion suggesting that legal decisions on illicit sexual relations in early imperial times were different from what they had been thought to be before this case was discovered. Scholars had presumed that traditional Confucian norms had been prevalent, even given the published views of the late Jack Dull (1978) , who called Han a "pre-Confucian society."1
The text concerns the judgment to be rendered against a newly widowed woman, a resident of Du County in the Capital Area. This woman fornicated with her lover soon after her husband's death in the back room of her house, behind the place where her husband's coffin was laid out and where her mother-in-law, who had come to her late son's residence, was performing the mourning rites. The next morning, the widow's mother-in-law denounced her to local authorities, and she was arrested. The County Court was in doubt as to the proper sentence and so forwarded the case to the capital, where the Commandant of the Court and the legal officials in his ministry deliberated regarding which statutes she had violated and therefore which punishment she should receive. As Wan Rong (2006) has pointed out, this legal procedure is mentioned in other cases, but this is the only example of a record of a court deliberation, although it is hard to imagine that this is an exact record of what occurred. The officials came to the unanimous conclusion that the widow's crime should be matched with the "secondary penalty for lacking filial piety and that for acting scornfully or like a scold," and therefore they prepared to inform Du County that it should punish the widow by leaving her intact and imposing the hard-labor sentence of being made a grain-pounder.
At this point, the decision rendered by the top law officials accords with what has been assumed to be usual legal practice based on standard ethical norms in early times. However, one of the Commandant's junior scribes, who had been out of the office performing government service at the time of the court deliberation, returned and presented his own argument, which completely overturned the judgment of his peers and his superior, the highest legal official in the land except the Emperor himself. He made two significant points, one legal and one moral-legal. The legal point is that the lovers were not caught in the act, as was apparently required under law: the mother-in-law only reported her daughter-in-law the morning after the event. The moral-legal point was that officials earlier failed to recognize that "the crime of contempt for a dead husband was lighter than transgression against and contempt for a living husband, and the crime of transgression against a living husband was heavier than transgression against and contempt for a dead husband." As a consequence, he concludeed that the Commandant of the Court and his ministry had sentenced the widow far too heavily. The Commandant and his officials all humbly accepted the scribe's argument and agreed that they had made a mistake in sentencing. Although it is not stated, officials who failed to make a correct matching of a crime with the specifications in the statutes would have been held guilty of a crime themselves. Whether they were indeed judged to have committed official malfeasance is not recorded. Thus, the scribe's views challenge notions regarding the chastity of a widow, and even of a wife, previously held by scholars and illustrate how violations of the ethical and moral code, and the legal provisions based on them, would have been punished.
Reading this record in light of others in the Book of Submitted Doubtful Cases text leads us to some rather different conclusions from those held by other scholars who have studied it. First, unlike nearly all of the other case records, the names of the individuals, except for those of the mother and the officials, have been replaced by ordinals, the Chinese equivalent of letters or numbers. We suggest that the mother's name was replaced as well, but a copyist's error made it 'Su.' In this, the case reads more like the transcripts of cases in the Shuihudi tomb no. 11 form-book Models for Sealing and Physical Examinations than like the other cases in the Book of Submitted Doubtful Cases text. Lau and Lüdke (2012) believe that this case record in some ways resembles the stories in sections 4.19 and 4.20, which are set in earlier times, especially in the style of argumentation.
Second, probably one or more slips have been lost at the beginning of the text, as Xing Yitian (2008) has argued, although Lau and Lüdke (2012) do not accept this interpretation. The statutes quoted in the first line were not 'ancient' statutes, as many scholars have thought: they were recent law.
Third, it is clear that the case record is divided into two different sections. The first section contains the quotations from the statutes, the statement
